mitigation, unless the District Engineer determines that activity-specific compensatory mitigation 1s
more appropriate, based on which is best for the aquatic environment. These types of mitigation are
preferred because they involve larger blocks of protected aguatic environment, are

more likely to meet the mitigation goals, and are more easily checked for compliance. If a mitigation
bank or other consolidated mitigation approach is not available in the watcrshed, the District Engineer
will consider other appropriate forms of compensatory mitigation to offset the losses of waters of the
United States to ensure that the net adverse effects of the authorized work on the aquatic
environment are mimmal.

20. Spawning Areas. Activities, including structures and work in nav gable waters of the United
States or discharges of dredged of fill material, in spawning areas during; spawning seasons must be
avoided to the maximum extent practicable. Activities that result in the: physical destruction (e.g.,
excavate, fill, or smother downstream by substantial turbidity} of an impcortant spawning arca are not
authorized.

21. Management of Water Flows, To the maximum extent practicable, the activity must be designed
to maintain preconstruction downstream flow conditions (e.g., locatior, capacity, and flow rates).
Furthermore, the activity must not permanently restrict or impede the passage of normal or expected
high flows (unless the primary purpose of the fill is to impound waters) ar.d the structure or discharge
of dredged or fill material must withstand expected high flows. The act:vity must, to the maximum
extent practicable, provide for retaining excess flows from the site, provide for maintaining surface
flow rates from the site similar to preconstruction conditions, and must nct increase water flows from

the project site, relocate water, or redirect water flow beyond preconstruction conditions. In -

addition, the activity must, to the maximum extent practicable, redu:e adverse effects such as
flooding or erosion downstream and upstream of the project site, unless the activity is part of a larger
system designed to manage water flows.

22. Adverse Effects From Impoundments, If the activity, inchidirg structures and work in
navigable waters of the United States or discharge of dredged or fill material, creates an impoundment
of water, adverse effects on the aquatic system caused by the accelerated passage of water and/or the
restriction of its flow shall be minimized to the maximum extent practicible.

23. Waterfowl Breeding Areas. Activities, including structures and work in navigable waters of the
United States or discharges of dredged or fill material, into breeding areas for migratory waterfowl
must be avoided to the maximum extent practicable.

24. Removal of Temporary Fills. Any temporary fills must be removed in their entirety and the
affected areas returned to their preexisting elevation.

25, Designated Critical Resource Waters. Critical resource waters include, NOAA-designated
marine sanctuaries, National Estuarine Rescarch Reserves, National Wild and Scenic Rivers, critical
habitat for Federally listed threatened and endangered species, coral reefs, State natural heritage sites,
and outstanding national resource waters or other waters officially designated by a State as having
particular environmental or ecological significance and identified by the District Engineer afier notice
and opportunity for public comment. The District Engineer may also cesignate additional critical
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resource waters after notice and opportunity for comment.

(a) Except as noted below, discharges of dredged or £l material into waters of the United
States are not authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, and 44 for any
activity within, or directly affecting, critical resource waters, including wetlands adjacent to such
waters. Discharges of dredged or fll materials into waters of the United States may be authorized
by the above NWPs in National Wild and Scenic Rivers if the activity complies with General
Condition 7. Further, such discharges may be authorized in designated critical habitat for Federally
listed threatened or endangered species if the activity complies with General Condition 11 and the
U.S. Fish and Wildlife Service or the National Marine Fisheries Service has concurred in a
determination of compliance with this condition.

{(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, and 38,
notification is required in accordance with General Condition 13, for any activity proposed in the
designated critical resource waters including wetlands adjacent to those waters. The District
Engineer may authorize activities under these NWPs only after he determines that the impacts to the
critical resource waters will be no more than minimal.

26. Fills Within 100-Year Floodplains. For purposes of this general condition, 100-vear floodplains
will be identified through the Federal Emergency Management Agency’s (FEMA) Flood Insurance
Rate Maps or FEMA-approved local floodplain maps.

(a) Discharges Below Headwaters. Discharges of dredged or fill material into waters of the
United States resulting in permanent, above-grade fills within the 100-year floodplain at or below the
point on a stream where the average annual flow is five cubic feet per second (i.e., below headwaters)
are not authorized by NWPs 29, 33, 40, 42, 43, and 44. For NWPs 12 and 14, the prospective
permittee must notify the District Engineer in accordance with General Condition 13 and the
notification must include documentation that any permanent, above-grade fills in waters of the United
States within the 100-year floodplain below headwaters comply with FEMA or FEM A-approved local
floodplain construction requirements.

(b) Discharges in Headwaters (1.¢., above the point on a stream where the average annual flow
is five cubic feet per second).

(1) Flood Fringe. Discharges of dredged or fill material into waters of the United
States resulting in permanent, above-grade fills within the flood fringe of the 100-year floodplain of
headwaters are not authorized by NWPs 12, 14, 29, 39, 40, 42, 43, and 44, unless the prospective
permittee notifies the District Engireer in accordance with General Condition 13. The notification
must include documentation that such discharges comply with FEMA or FEMA-approved local
floodplain construction requirements.

(2) Flocdway. Discharges of dredged or fill material into waters of the United States
resulting in permanent, above-grade fills within the floodway of the 100-year floodplain of headwaters
are not authorized by NWPs 29, 39, 40, 42, 43, and 44. For NWPs 12 and 14, the permittee must
notify the District Engineer in accordance with General Condition 13 and the notification must
inclade documentation that any permanent, above-grade fills proposed in the flocdway comply with
FEMA or FEMA approved local flcodplain construction requirements.
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