District Engineer notice that they intend to provide substantive, site-specific comments. If so
contacted by an agency, the District Engineer will wait an additional 15 calendar days before making
a decision on the notification. The District Engineer will fully consider agency comments received
within the specified time frame, but will provide no response to the resource agency, except as
provide below. The District Engineer will indicate in the administrative -ecord associated with each
NWP-Cond: 6/10

notification that the resource agencies’ concerns were considered. As required by Section
305(b)(4)(B) of the Magnuson-Stevens Fishery Conservation and Management Act, the District
Engineer will provide a response to National Marine Fisheries Service within 30 days of receipt of
any Essential Fish Habitat conservation recominendations. Applicants arz encouraged to provide the
Corps multiple copies of notifications to expedite agency notification.

(D) Wetland Delineations: Wetland Delineations must be prep:red in accordance with the
current method required by the Corps. For NWP 29 see paragraph (b) 9)(ii1) for parcels less than
1/4 acre in size. The permittee may ask the Corps to delineate the special aguatic site. There may
be some delay if the Corps does the delineation. Furthermore, the 45-day period will not start until
the wetland delineation has been completed and submitted to the Corps, where appropriate.

14. Compliance Certification. Every permittec who has received a Nationwide permit verification
from the Corps will submit a signed certification regarding the completed work and any required
mitigation. The certification will be forwarded by the Corps with the authorization letter. The
certification will include:

(a) A statement that the authorized work was done in accordance with the Corps

autherization, including any general or specific conditions;

{b) A statement that any required mitigation was completed in accordance with the permit

conditions; and

(c) The signature of the permittee certifying the completion of the work and mitigation .

15. Use of Multiple Nationwide Permits. The use of more than one NWP for a single and complete
project is prohibited, except when the acreage loss of waters of the Unit2d States anthorized by the
NWPs does not exceed the acreage limit of the NWP with the highest specified acreage limit. For
example, if a road crossing over tidal waters is constructed under NW.? 14, with associated bank
stabilization authorized by NWP 13, the maximum acreage loss of waters of the United States for the
total project cannot exceed 1/3 acre.

16. Water Supply Intakes. No activity, including structures and work in navigable waters of the
United States or discharges of dredged or fill material, may occur in the yroximity of a public water
supply intake except where the activity is for repair of the public water supply intake structures or
adjacent bank stabilization.

17. Shellfish Beds. No activity, including structures and work in navigable waters of the United
States or discharges of dredged or fill material, may occur in areas of concentrated shellfish
popuiations, unless the activity is directly related to a shellfish harvesting «ctivity authorized by NWP
4,
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18. Suitable Material. No activity, including structures and work in navigable waters of the United
States discharges of dredged or fill material, may consist of unsuitable material (e.g. trash, debris, car
bodies, asphalt, etc.) and material used for construction or discharged must be free from toxic
pollutants in toxic amounts (see Section 307 of the Clean Water Act).

19. Mitigation. The project must bz designed and constructed to avoid and minimize adverse effects
to waters of the United States to the maximum extent practicable at the project site (i.e. on-site).
Mitigation will be required when necessary to ensure that the adverse effects to the aquatic
environment are minimal. The District Engineer will consider the factors discussed below when
determining the acceptability of appropriate and practicable mitigation necessary to offset adverse
affects on the aquatic environment that are more than minimal.

{a) Compensatory mitigation at a mininmm 1:1 ratio will be required for all wetland impacts
requiring a PCN. Consistent with National policy, the District Engineer will establish a preference
for restoration of wetlands to meet the minimum compensatory mitigation ratio, with preservation
used only in exceptional circumstances.

(b) To be practicable, the mitigation must be available and capable of being done considering
costs, existing technology, and logistics in light of the overall project purposes. Examples of
mitigation that may be appropriate and practicable include, but are not limited to: reducing the size
of the project; establishing and maintaining wetland or upland vegetated buffers to protect open
waters such as streams; and replacing losses of aquatic resource functions and values by creating,
restoring, enhancing, or preserving similar functions and values, preferably in the same watershed;

(¢) The District Engineer will require restoration, creation, enhancement, or preservation of
other aquatic resources in order to offset the authorized impacts to the extent necessary to ensure that
the adverse effects on the aquatic environment are minimal. An important element of any
compensatory mitigation plan for projects in or near streams or other open waters is the establishment
and maintenance, to the maximum extent practicable, of vegetated buffers next to open waters on the
project site. The vegetated buffer should consist of native species. The District Engineer will
determine the appropriate width of the vegetated buffer and in which cases it will be required.
Normally, the vegetated buffer will be 25 to 50 feet wide on each side of the stream, but the District
Engincer may require wider vegetated buffers to address documented water quality concerns. Ifthere
are open waters on the project site and the District Engineer requires compensatory tmitigation for
wetland impacts to ensure that the net adverse effects on the aguatic environment are minimal, any
vegetated buffer will comprise no more than 1/3 of the remaining compensatory mitigation acreage
after the permanently filled wetlands have been replaced on a one-to-one acreage basis. In addition,
compensatory mitigation must address adverse effects on wetland functions and values and cannot
be used to offset the acreage of wetland losses that would occur in order to meet the acreage limits
of some of the NWPs (e.g., for NWP 39, 1/4 acre of wetlands cannot be created to change a ¥2 acre
loss of wetlands to a 1/4 acre loss; however, %2 acre of created wetlands can be used to reduce the
impacts of a 1/3 acre loss of wetlands). If the prospective permittee is required to submit a
compensatory mitigation proposal with the PCN, the proposal must be either conceptual or detailed.

(d) To the extent appropriate, permittees should consider mitigation banking and other
appropriate forms of compensatory mitigation. If the District Engineer determines that compensatory
mitigation is necessary to offset losses of waters of the United States and ensure that the net adverse
effects of the authorized work on the aquatic environment are minimal, consolidated mitigation
approaches, such as mitigation banks, will be the preferred method of providing compensatory
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