effects to aquatic sources.

(12) For NWPs 39, 43, and 44, the PCN must also incluce a written statement to the
District Engineer explaining how avoidance and minimization of losses of waters of
the United States were achieved on the project site.

(13) For NWP 39, Residential, Commercial, and Institutional Developments, and
NWP 42, Recreational Facilities, the PCN must include a compensatory mitigation
proposal that offsets unavoidable losses of waters of the United States or justification
explaining why compensatory mitigation should not be required.

(14) For NWP 40, Agricultural Activities, the PCN must include a compensatory
mitigation proposal to offset losses of waters of the United States.

(15) For NWP 43, Stormwater Management Facilities, thz PCN must include, for the
construction of new stormwater management facilitics, a maintenance plan (in
accordance with State and local requirements, if applicable) and a compensatory
mitigation proposal to offset losses of waters of the United Sates.

(16) For NWP 44, Mining Activities, the PCN must inclucle a description of all waters
of the United States adversely affected by the project, a description of measures taken
to minimize adverse effects to waters of the United States, a description of measures
taken to comply with the criteria of the NWP, and a reclamation plan (for aggregate
mining activities in isolated waters and non-tidal wetlands adjacent to headwaters and
any hard rock/mineral mining activities).

{17) For activities that may adversely affect Federaily-listed endangered or threatened
species, the PCN must include the name(s) of those endangered or threatened species
that may be affected by the proposed work or utilize the designated critical habitat
that may be affecied by the proposed work.

(18) For activities that may affect historic properties listedl in, or eligible for listing in,
the National Register of Historic Places, the PCN must state which historic property
may be affected by the proposed work or include a vicinity map indicating the location
of the historic property. '
(19) For NWPs 12, 14, 29, 39, 40, 42, 43, and 44, where the proposed work involves
discharges of dredged or fill material into waters of the United States resulting in
permanent, above-grade fills within 100-year floodplains (as identified on FEMA’s
Flood Insurance Rate Maps or FEMA-approved local floodplain maps), the
notification must include documentation demonstrating that the proposed work
complies with the appropriate FEMA or FEMA-approved local floodplain
construction requirements.

(c) Form of Notification: The standard individual permit application form (Form ENG 4345)
may be used as the notification but must clearly indicate that it is a PCN and must include all of the
information required in (b) (1)-(19) of General Condition 13. A letter containing the requisite
information may also be used.

(d) District Engineer’s Decision: In reviewing the PCN for the proposed activity, the
District Engineer will determine whether the activity authorized by the N'WP will result in more than
minimal individual or cumulative adverse environmental effects or may be contrary t¢ the public
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interest. The prospective permittee may, optionally, submit a proposed mitigation plan with the PCN
to expedite the process and the District Engineer will consider any proposed compensatory mitigation
the applicant has included in the groposal in determining whether the net adverse environmental
effects to the aquatic environment of the proposed work are minimal. If the District Engineer
determines that the activity complies with the terms and conditions of the NWP and that
the adverse effects on the aquatic environment are minimal, the District Engineer will notify the
permittee and include any conditicns the District Engineer deems necessary. Any compensatory
mitigation proposal must be approved by the District Engineer prior to commencing work. If the
prospective permittee is required to submit a compensatory mitigation propeosal with the PCN, the
proposal may be either conceptual or detailed. If the prospective permittee elects to submit a
compensatory mitigation plan with the PCN, the District Engineer will expeditiously review the
proposed mitigation plan. The District Engineer must review the plan within 45 days of receiving a
complete PCN and determine whether the conceptual or specific proposed mitigation would ensure
no more than minimal adverse effects on the aquatic environment. If the net adverse effects of the
project on the aquatic environment (after consideration of the compensatory mitigation proposal) are
determined by the District Engineer to be minimal, the District Engineer will provide a timely written
response to the applicant stating that the project can proceed under the terms and conditions of the
nationwide permit. If the District Engineer determines that the adverse effects of the proposed work
are more than minimal, then he will notify the applicant either:

(1) That the project does not qualify for authorization under the NWP and instruct the

applicant on the procedures to seek authorization under an individual permit;

(2) that the project is authorized under the NWP subject to the applicant’s submission

of a mitigation prcposal that would reduce the adverse effects on the aquatic

environment 1o the minimal level; or

(3) that the project is authorized under the NWP with specific modifications or

conditions.
Where the District Engineer determrines that mitigation is required in order {0 ensure nc more than
minimal adverse effects on the aquatic environment, the activity will be authorized within the 45-day
PCN period, including the necessary conceptual or specific mitigation or a requirement that the
applicant submit a mitigation proposal that would reduce the adverse effects on the aquatic
environment to the minimal level. When conceptual mitigation is included, or a mitgation plan is
required under item (2} above, no work in waters of the United States will occur until the District
Engineer has approved a specific mitigation plan,

{e) Agency Coordination: The District Engineer will consider any comments from Federal
and State agencies concerning the proposed activity’s compliance with the terms and conditions of
the NWPs and the need for mitigation to reduce the project’s adverse effects on the aquatic
environment to a minimal level. For activities requiring notification to the District Engineer that
result in the loss of greater than Y2 acre of waters of the United States, the District Engineer will,
upon receipt of a notification, provide immediately (e.g., via facsimile transmission, overnight mail,
or other expeditious manner), a copy to the appropriate offices of the Fish and Wildlife Service, State
natural resource or water quality agency, EPA, State Historic Preservation Office (SHPO), and, if
appropriate, the National Marine Fisheries Service. With the exception of NWP 37, these agencies
will then have 10 calendar days from the date the material is transmitted to telephone or fax the
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